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OPINION
RYMER, Circuit Judge:

Darnell Hayes was one of several targets of an investiga-

tion into a complicated, multi-party scheme to sell grades for
classes that foreign students did not attend, perform course
work for, or take exams in. The government asked for (and
got) court approval to take material witness depositions of
severa of the foreign students so that they could go home.
Hayes was notified and was represented by counsel. Mean-
while, the government wired a co-conspirator who agreed to
cooperate and to alow the government to tape a conversation
with Hayes. Hayes was indicted nearly a year later, and
sought to exclude the tape on Massiah grounds. See Massiah
V. United States, 377 U.S. 201 (1964). The district court found
no Massiah violation because the depositions and the non-
custodial taped conversation occurred before formal criminal
proceedings were initiated against Hayes. The panel majority
agreed; Judge Silverman dissented. United States v. Hayes,
190 F.3d 939 (9th Cir. 1999), rehearing en banc granted,
opinion vacated, 201 F.3d 1255 (9th Cir. 2000).
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Having reheard the matter en banc, we recognize that we
are not writing on a clean date. In Kirby v. lllinais, 406 U.S.
682 (1972), United States v. Gouveia, 467 U.S. 180 (1984),
and on numerous other occasions, the Supreme Court has
clearly articulated the rule: "[T]he Sixth Amendment right to




counsel does not attach until after the initiation of formal
charges." Moran v. Burbine, 475 U.S. 412, 431 (1986).
Because no formal charges were pending against Hayes at the
time of the surreptitious taping, it follows that the district
court correctly determined that Massiah was not implicated
and Hayes's Sixth Amendment rights were not violated.

Asthe remaining issues raised on appeal do not require
reversal, we affirm.1

Beginning in 1989, Sam Koutchesfahani solicited and
accepted money from Middle Eastern foreign students to gain
their admission to San Diego City College (SDCC) even
though they did not meet SDCC's admissions criteria. He
gave counterfeit documents to Richard Madonado, an admis-
sions officer, and paid him to issue fraudulent INS Form 1-20s
that falsely certified that the foreign students had met SDCC's
admissions requirements. Then Koutchesfahani paid instruc-
tors at SDCC, Mesa College, and Palomar College to give
passing grades to students who never attended classes or took
any exams.

One of these instructors was Hayes, an adjunct professor at
Mesa who taught classes in marketing and business. He was
also approved by Ohio University, the University of Okla-
homa, and Eastern Kentucky University to administer corre-
spondence courses. Beginning in 1992, Hayes sold
approximately sixty-five passing gradesin his Mesa classes to

1 We adopt Parts 111-V111 of the panel's unanimous opinion on these
issues. Hayes, 190 F.3d at 946-47.
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approximately thirty-one foreign students who never attended
class or completed class work and examinations. Although he
never dealt with the students himself, Hayes was paid $150
per grade by Koutchesfahani for the Mesa classes, and $50
per course for thirty-four foreign students in eighty-seven cor-
respondence courses for which he fraudulently certified the
examinations as properly administered. For his part, Kout-
chesfahani received $109,000 from these students. As aresult
of Hayes's participation in the conspiracy, these foreign stu-
dents were able to maintain their non-immigrant F-1 student



status and to obtain college credits and degrees.

Hayes received between $11,513 and $14,150 in bribes

from Koutchesfahani, but failed to report any of thisincome
to the IRS or to State Unemployment officials. He also
claimed "head of household" status with two exemptions at a
time when he knew he qualified only for "single " status with
one exemption, and failed to file any tax return at all for 1992.

At some point acrimina investigation was begun into the
grade selling scheme, which stopped when K outchesfahani
and the foreign students found out about the investigation in
the fall of 1994. However, Hayes and Koutchesfahani contin-
ued to talk. On November 30, 1995, Hayes received atarget
letter and consented to an interview by federal agents at his
home, but told them a number of things that were untrue (for
example, that Middle-Eastern students attended class and he
did not give passing grades to students who did not go to
class; that no Middle-Eastern students were enrolled in Mesa
classesin 1994; that money he received from Koutchesfahani
was for marketing work on "pharmaceuticals' for Koutches-
fahani's company; and that he personally supervised the stu-
dents' correspondence exams at Mesa).

Later, when Hayes learned in March 1996 that Koutchesfa-
hani was thinking about cooperating with the government,
Hayes asked him not to cooperate against him. Nevertheless,
Koutchesfahani did enter into a cooperation agreement and on
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May 5, 1996, allowed agents to monitor and record a conver-
sation he had with Hayes at a coffee house. During the con-
versation, Hayes said that he planned to lie at trial.

Meanwhile, on November 15, 1995, materia witness com-
plaints were filed under seal charging AbdullaK. Al-
Rumaithi, Khdlfan J. Al-Romaithi, Khalfan S. Al-Romaithi
and Ghanem J. Al-Romaithi as material witnesses under 18
U.S.C. § 3144, which alows for the arrest and detention of
material witnesses but also provides that they may not be
detained if their testimony can be secured by deposition.2 Rule
15 of the Federal Rules of Criminal Procedure allows deposi-
tions to be taken "[w]henever due to exceptional circum-
stances of the case it isin the interest of justice that the
testimony of a prospective witness of a party be taken and



preserved for use at trial . . ." and provides that if awitness

is detained pursuant to 8 3144 and his deposition is ordered,
the witness may be discharged by the court. The witnesses
were arraigned November 16 and the conditions of release
that were imposed included appearing to testify if subpoenaed
and not leaving the United States without permission of the
United States Attorney or the court. They were scheduled to
graduate during the middle of May 1996 and to return to the

2 Section 3144 provides:

If it appears from an affidavit filed by a party that the testimony
of aperson is material in acrimina proceeding, and if it is shown
that it may become impracticable to secure the presence of the
person by subpoena, ajudicia officer may order the arrest of the
person and treat the person in accordance with the provisions of
section 3142 of thistitle [providing for release or detention of a
defendant pending trial]. No material witness may be detained
because of inability to comply with any condition of release if the
testimony of such witness can adequately be secured by deposi-
tion, and if further detention is not necessary to prevent afailure
of justice. Release of a material witness may be delayed for area
sonable period of time until the deposition of the witness can be
taken pursuant to the Federal Rules of Criminal Procedure.

18 U.S.C. § 3144.
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United Arab Emirates. On April 19, 1996, the government
filed amotion to take pre-indictment videotaped depositions
of these four student witnesses, and to modify the conditions
of release to allow them to return to their country after the
depositions had been taken. In its motion, the government
named Hayes and five other targets. Each target was given
notice. Hayes's retained counsel neither objected to the
motion nor attended the hearing. A magistrate judge granted
the motion, "good cause appearing.” The court's order
directed "[a]ll parties' to attend each deposition, indicating
that "[f]or purposes of this Order, the term parties’ includes
the United States Attorney, the material witnesses, and the
following targets of the investigation: [five individuals and]
... Darnell Hayes." The order prescribed a number of condi-
tions for videotaping depositions consistent with Fed. R. Civ.
P. 28(a), 29, 30 and 32(c), and 18 U.S.C. § 3144. A few days
before May 6, 1996, when the depositions were to begin,



Hayes's privately-retained counsel substituted out and counsel
was appointed for him. The depositions took place thereafter.3

On April 17, 1997, afederal grand jury indicted Hayes for
conspiracy to defraud the United States in violation of 18
U.S.C. 8 371, and to commit mail fraud in violation of 18
U.S.C. 88 1341, 1346 (Count 1); aiding and abetting mail
fraud -- i.e., fraudulent mailings of grade reports, transcripts,
and correspondence examination certifications -- in violation
of 18 U.S.C. 88 2, 1341, 1346 (Counts 2-54); filing fal se tax
returnsin violation of 26 U.S.C. § 7206(1) (Counts 55-56);
and failing to file atax return in violation of 26 U.S.C. § 7203
(Count 57). Hayes moved to suppress the tape of his conver-
sation with Koutchesfahni, but his motion was denied. His
statements were admitted at trial, over Hayes's objections.
After ajury trial, Hayes was convicted on al counts.

3 Asit happens, the depositions were not used at trial.
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I

Hayes argues that the tape recording of his conversation

with Koutchesfahani was obtained in violation of Massiah
because he had been served with atarget letter on November
30, 1995, the government knew at least as of February 7, 1996
(when he was subpoenaed to appear before the grand jury)

that Hayes was represented by counsel, and in May 1996 the
government conducted depositions of material witnesses
based on a court order. He submits that the government's
invoking Rule 15 of the Federal Rules of Criminal procedure
was the functional equivalent of an indictment, and that the
trial process effectively began when the government sought to
take the depositions. Thus, as he puts it, the government chose
to create a"tria type situation,” which, in hisview, Massiah
forbade it from doing.

The government counters that, although Hayes was a target,
he was not accused of anything when Koutchesfahani was
wired. It points out that it merely indicated in its motion to
take the depositions that it might seek indictments against the
targets, and that telling a person that he is atarget (which
Hayes had known since November 1996) and may be prose-
cuted does not trigger the Sixth Amendment's right to coun-
sal. The government maintains that the investigation was



ongoing and no charging decisions had been made at the time
it became apparent that four of the students were material wit-
nesses and that they would leave the country after completing
their studies unless something was done. Accordingly, it
sought permission to take these depositions under the com-
bined authority of § 3144 and Fed. R. Crim. P. 15. The gov-
ernment acknowledges that Rule 15 clearly contemplates that
depositions taken pursuant to its terms are taken post-
indictment, when the Sixth Amendment rights to counsel and
to confrontation will already have attached; however, it
argues, these depositions were not simply Rule 15 depositions
but rather were ordered "for good cause" in accordance with
Rule 15 procedures, including those incorporated from the
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Federal Rules of Civil Procedure. Under these circumstances,
it contends, the order scheduling the depositions cannot be
considered the initiation of judicial proceedings for purposes
of Massiah rights under the Sixth Amendment.

The Sixth Amendment provides that"[i]n al crimina
prosecutions, the accused shall enjoy theright . . . to have the
Assistance of Counsel for his defence.” U.S. Const. amend.

V1 (emphasis added). Literally, these prerequisites are not met
here, as there was neither a " prosecution” nor was Hayes an
"accused" at the time Koutchesfahani was wound up and
wired to talk to him.

Right to counsel casesin genera, and the Massiah line of
cases in particular, involve incidents that occurred after the
initiation of adversary crimina proceedings and that arose
during a critical, post-indictment proceeding. As the Court
explained in Gouveia, "our cases have long recognized that
the right to counsel attaches only at or after the initiation of
adversary judicia proceedings against the defendant.” 467
U.S. at 187. Then-Justice Rehnquist embraced for the major-
ity the plurality's description of the right to counsel in Kirby
v. lllinais:

"In aline of constitutional casesin this Court stem-
ming back to the Court's landmark opinion in Powell
v. Alabama, it has been firmly established that a per-
son's Sixth and Fourteenth Amendment right to
counsel attaches only at or after the time that adver-
sary judicia proceedings have been initiated against



him.

". .. [W]hile members of the Court have differed as
to the existence of the right to counsel in the contexts
of some of the above cases, dl of those cases have
involved points of time at or after the initiation of
adversary judicia crimina proceedings--whether by
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way of formal charge, preliminary hearing, indict-
ment, information, or arraignment.”

Gouveia, 467 U.S. at 187-88 (quoting Kirby, 406 U.S. at 638-
89) (citations omitted) (alteration in original). He then stated:

That interpretation of the Sixth Amendment right to
counsel is consistent not only with the literal lan-
guage of the Amendment, which requires the exis-
tence of both a"crimina prosecutio[n] " and an
"accused," but also with the purposes which we have
recognized that the right to counsel serves. We have
recognized that the "core purpose" of the counsel
guarantee isto assure aid at trial, "when the accused
[is] confronted with both the intricacies of the law
and the advocacy of the public prosecutor.”

Id. at 188-89 (quoting United States v. Ash, 413 U.S. 300, 309
(1973)) (aterationsin original). The opinion notes:

Although we have extended an accused's right to
counsel to certain "critical" pretrial proceedings,
United States v. Wade, 388 U.S. 218 (1967), we have
done so recognizing that at those proceedings, "the
accused [is] confronted, just as at trial, by the proce-
dura system, or by his expert adversary, or by both,"
United States v. Ash, supra, at 310, in a situation
where the results of the confrontation "might well
settle the accused's fate and reduce the trid itself to
amere formality." United States v. Wade, supra, at
224,

Id. at 189 (alteration in original). And adds:

Thus, given the plain language of the Amendment
and its purpose of protecting the unaided layman at



critical confrontations with his adversary, our con-
clusion that the right to counsdl attaches at the initia-

14357
tion of adversary judicia criminal proceedings'is
far from amere formalism.” It isonly at that time
"that the government has committed itself to prose-
cute, and only then that the adverse positions of gov-
ernment and defendant have solidified. It is then that
a defendant finds himself faced with the prosecu-
torial forces of organized society, and immersed in
the intricacies of substantive and procedural crimina
law."

1d. (quoting Kirby, 406 U.S. at 689) (citation omitted). "It is
this point, therefore, that marks the commencement of the
“criminal prosecutions to which alone the explicit guarantees
of the Sixth Amendment are applicable." Kirby , 406 U.S. at
690 (emphasis added).

Massiah itself, of course, involved post-indictment contact.
The defendant was indicted for violating the federal narcotics
laws, retained alawyer, pleaded not guilty, and was rel eased
on bail. While the defendant was free on bail, afedera agent
succeeded by surreptitious means in listening to incriminating
statements made by the defendant to his alleged co-
conspirator, who was cooperating with the government, and
the statements were introduced at trial. The Court held that a
defendant is denied the basic protections of the Sixth Amend-
ment "when there was used against him at histrial evidence
of his own incriminating words, which federal agents had
deliberately dicited from him after he had been indicted and
in the absence of his counsel." Massiah, 377 U.S. at 206
(emphasis added). As it stated, "[a]lny secret interrogation of
the defendant, from and after the finding of the indictment,
without the protection afforded by the presence of counsel,
contravenes the basic dictates of fairness in the conduct of
crimina causes and the fundamental rights of persons charged
with crime.” 1d. at 205 (emphasis added) (quoting People v.
Waterman, 9 N.Y.2d 561, 565 (1961)).

The Court has consistently held that the right to counsel
attaches only after the initiation of formal charges, reiterating
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thisrule in different, but analogous, contexts. For example, in
Burbine, where the defendant sought to exclude incul patory
statements made to the police after his family had retained an
attorney but before formal charges had been brought, the
Court made it clear that "the possibility that the encounter
may have important consequences at trial, standing alone, is
insufficient to trigger the Sixth Amendment right to counsel.”
Burbine, 475 U.S. at 432. Instead, "the suggestion that the
existence of an attorney-client relationship itself triggers the
protections of the Sixth Amendment misconceives the under-
lying purposes of the right to counsel. The Sixth Amend-
ment's intended function is not to wrap a protective cloak
around the attorney-client relationship for its own sake any
more than it isto protect a suspect from the consequences of
his own candor." 1d. at 430. The Court continued:

Its purpose, rather, isto assure that in any "criminal
prosecutio[n]," U.S. Const., Amdt. 6, the accused
shall not be left to his own devices in facing the

" “prosecutoria forces of organized society.' " By its
very terms, it becomes applicable only when the
government's role shifts from investigation to accu-
sation. For it is only then that the assistance of one
versed in the "intricacies . . . of law," is needed to
assure that the prosecution's case encounters "the
crucible of meaningful adversarial testing.”

Indeed, in Maine v. Moulton, decided this Term,

the Court again confirmed that looking to the initia-
tion of adversary judicial proceedings, far from
being mere formalism, is fundamental to the proper
application of the Sixth Amendment right to counsel.
There, we considered the constitutional implications
of a surreptitious investigation that yielded evidence
pertaining to two crimes. For one, the defendant had
been indicted; for the other, he had not. Concerning
the former, the Court reaffirmed that after the first
charging proceeding the government may not delib-
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erately elicit incriminating statements from an
accused out of the presence of counsel. The Court
made clear, however, that the evidence concerning
the crime for which the defendant had not been
indicted -- evidence obtained in precisely the same



manner from the identical suspect -- would be
admissible at atria limited to those charges. The
clear implication of the holding, and one that con-
firms the teaching of Gouveia, is that the Sixth
Amendment right to counsel does not attach until
after the initiation of formal charges.

Id. at 430-31 (citations omitted). Likewisein McNeil v. Wis-
consin, 501 U.S. 171 (1991), the Court considered whether
statements provided to the police after McNeil's Sixth
Amendment right to counsel had attached and had been
invoked with respect to one armed robbery protected state-
ments with respect to other offenses, and concluded that it did
not "[b]ecause petitioner provided the statements at issue here
before his Sixth Amendment right to counsel with respect to
the [other] offenses had been (or even could have been)
invoked." 1d. at 176. The reason is that the Sixth Amendment
right to counsdl is "offense specific" and"cannot be invoked
once for al future prosecutions, for it does not attach until a
prosecution is commenced, that is, "at or after the initiation of
adversary judicial criminal proceedings--whether by way of
formal charge, preliminary hearing, indictment, information,

or arraignment.’ " 1d. at 175 (quoting Gouveia, 467 U.S. at
188); see d =0 lllinoisv. Perkins, 496 U.S. 292, 299 (1990)
(noting that "[i]n the instant case no charges had been filed on
the subject of the interrogation, and our Sixth Amendment
precedents are not applicable"); Moore v. Illinais, 434 U.S.
220, 228 (1977) (right to counsdl attached because prelimi-
nary hearing marked the initiation of adversary judicia crimi-
nal proceedings).

The law inthiscircuit is equally clear. In United States
v. Kenny, 645 F.2d 1323 (9th Cir. 1981), we explicitly
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rejected a Massiah challenge to a tape recording made by an
informant of a conversation with a defendant (who was repre-
sented by counsel) before hisindictment. As we noted, Kenny
had not been charged, arrested or indicted at the time of the
recording:

The short answer to Kenny's contention that his right
to counsel was breached is that the right to counsel
is not viewed to attach prior to the initiation of
adversary judicial proceedings against an accused.



Where acaseis ill in the investigative stage, or in
the absence of a person's being charged, arrested, or
indicted, such adversary proceedings have not yet
commenced, and thus no right to counsel has
attached.

Id. at 1338 (citation omitted). Similarly, we held in United
States v. DeVaughn, 541 F.2d 808 (9th Cir. 1976) (per
curiam), that Massiah was not implicated by taping atele-
phone call made to a defendant after afelony complaint
against him had been dismissed, but before he was prosecuted

again.

Other circuits are in accord.4 Indeed, the Sixth Circuit has

4 See, e.0., United States v. Mapp, 170 F.3d 328, 334 (2d Cir. 1999),

cert. denied 120 S. Ct. 239 (1999) (Sixth Amendment right to counsel did
not attach when government placed a cooperating witness in Moore's
holding cell after state charges had been filed but six months before fed-
era prosecution was commenced); United Statesv. Ingle, 157 F.3d 1147,
1151 (8th Cir. 1998) (statement made by Ingle to informant admissible
even though he was represented by a court-appointed attorney because for-
mal charges had not been initiated); United Statesv. Lin Lyn Trading, Ltd.,
149 F.3d 1112, 1117 (10th Cir. 1998) (notepad seized by customs agents
before defendants were indicted not protected by Sixth Amendment right
to counsel); Kight v. Singletary, 50 F.3d 1539, 1548 (11th Cir. 1995)
(statements to police about a murder while Kight was in custody and
charged with arobbery admissible because the Sixth Amendment right to
counsel is"offense specific' and prosecution had not begun against him
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recently had occasion to review the same Supreme Court
teachings in United States v. Moody, 206 F.3d 609 (6th Cir.
2000), cert. denied, S.Ct. , 2000 WL 722727 (Oct. 10,
2000). There, the government conducted pre-indictment inter-
views with Moody, without the assistance of counsel, and
government attorneys offered him a deal. The court, albeit
reluctantly, held that Moody's Sixth Amendment rights did
not attach even though by offering a specific plea bargain the
U.S. Attorney's Office was committing itself to proceed with
prosecution. Asit explained, the government had not insti-
tuted formal adversary proceedings against Moody and”[t]he
Supreme Court's holding that the Sixth Amendment right
attaches only “at or after the initiation of judicial criminal
proceedings--whether by way of formal charge, preliminary




with respect to the murder); Robertsv. Maine , 48 F.3d 1287, 1290-91 (1st
Cir. 1995) (Sixth Amendment right to counsel not applicable to a blood/
alcohol test because formal charges had not yet been brought for drunk
driving); United States v. Williams, 993 F.2d 451, 456 (5th Cir. 1993)
(defendant’s testimony before federal grand jury after being charged in
state drug case did not violate her Sixth Amendment right to counsel in
connection with federal perjury prosecution which had not been initiated

at the time); United Statesv. Heinz, 983 F.2d 609, 612 (5th Cir. 1993)
(taped telephone conversations with targets represented by counsel did not
violate Sixth Amendment right to counsel before indictment); United
Statesv. Larkin, 978 F.2d 964, 969 (7th Cir. 1992) (Sixth Amendment
right to counsel did not attach at pre-indictment custodial lineup although
counseal should have been provided anyway); United States v. Payne, 954
F.2d 199, 203 (4th Cir. 1992) (Sixth Amendment right to counsel invoked
for tax offenses does not extend to drug and weapons offenses on which
Payne had not been indicted so as to protect statements made to govern-
ment agent); Judd v. Vose, 813 F.2d 494, 496-97 (1st Cir. 1987) (questions
by government agent after arrest and extradition hearing but before being
formally charged did not violate Sixth Amendment right to counsel);
United States v. Sutton, 801 F.2d 1346, 1365 (D.C. Cir. 1986) (taping that
occurred during investigatory stage after suspect had counsel but before
initiation of any judicia proceedings did not trigger Sixth Amendment

right to counsel as he was not an "accused"); United States v. Reynolds,
762 F.2d 489, 493 (6th Cir. 1985) (statements after warrant had been
obtained not protected by the Sixth Amendment right to counsel as no
judicia proceedings had taken place).
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hearing, indictment, information, or arraignment,’ is a bright
line tegt; it is a mandate that “the Sixth Amendment right to
counsel does not attach until after the initiation of formal
charges.'" Id. at 614 (citations omitted).

Here, there is no dispute that no formal charge, prelimi-

nary hearing, indictment, information, or arraignment had
occurred when Hayes met Koutchesfahani at the coffee shop.
The only question is whether asking for an order to take the
depositions (thus to free the witnesses from detention), which
included notice to the targets so that they could appear (thus
to make the deposition potentially useable at trid, if there
were one), is the "functional equivalent” of the initiation of
formal charges. We think not, under the Supreme Court's test.
Asking for and taking the depositions did not formally initiate
any crimina proceeding against Hayes. He was not thereby



charged, indicted, or arraigned -- and may never have been.5
Instead, the government remained an investigator rather than
a prosecutor and Hayes was a target, not "the accused.”

By the same token, it cannot matter that witness deposi-
tions have the trappings of trial about them, or that they are
normally (or even, presumptively) taken only after formal
charges are brought when the defendant's Sixth Amendment
rights have aready attached.6 Although Rule 15 depositions
are "for use at tria," and contemplate the"defendant’'s’ pres-
ence (along with his counsel), examination, cross-

5 Thereis no evidence in this case of purposeful delay in seeking an
indictment.

6 Hayes did not contest the propriety of requesting or taking the deposi-
tions as such. Because the depositions were not admitted at trial, we have
no issue before us about their validity. However, if the depositions were
prematurely or otherwise improperly requested or ordered because there
was no "case" and no "defendant” under Rule 15, then the judicial pro-
ceeding from which they resulted would be of no more consequence for
purposes of the Sixth Amendment's right to counsel than the complaint,
later dismissed and then reinstated, in DeVaughn . See DeVaughn, 541
F.2d at 808.
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examination, production of prior statements, and trial-type
limitations on the scope and manner of taking testimony, they
are not the trial. There may never be atrial; even so, deposi-
tions may be used only if the witness is unavailable within the
meaning of Rule 804(a) of the Federal Rules of Evidence, if
the witness does not show up or does show up but gives
inconsistent testimony, and if the testimony is relevant to the
charges. None of these things was (or could have been)
known at the time Hayes's conversation was taped. Therefore,
Massiah was not violated for, "until such time asthe" "gov-
ernment has committed itself to prosecute, and . . . the adverse
positions of government and defendant have solidified' " the
Sixth Amendment right to counsel does not attach. " Burbine,
475 U.S. at 431 (quoting Gouvela, 467 U.S. at 189 (quoting
Kirby, 406 U.S. at 689)).

Were resemblance to trial the standard, we would have less
trouble saying that the Sixth Amendment was triggered. But
itisn't. Instead, we believe the Supreme Court meant what it
said in Ash, that Kirby "forecloses application of the Sixth




Amendment to events before the initiation of adversary crimi-
nal proceedings.” Ash, 413 U.S. at 303 n.3. Beyond this, the
fact that pre-indictment deposition testimony may have conse-
guences at tria is insufficient to cause the right to counsel to
attach. Burbine makes this clear. Burbine, 475 U.S. at 431.
Although post-indictment Rule 15 depositions might consti-
tute a"critical stage" in aprosecution -- requiring the pres-
ence of counsel -- because of the potential consequences of
such depositions at trial, that fact does not inform our analysis
of whether a pre-indictment motion to take such depositions
congtitutes the initiation of formal charges. Seeid. at 431-32.
Being atarget is not enough, either. As the Court has empha-
sized, the Sixth Amendment "attaches only at or after the ini-
tiation of adversary judicial proceedings against the
defendant.” Gouvela, 467 U.S. at 187 (emphasis added); see
also Kenny, 645 F.2d at 1338. While adversary judicia pro-
ceedings had been initiated against the witnesses, none had
been initiated against Hayes. And we cannot say that the gov-
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ernment was formally charging Hayes (or any of the other tar-
gets) or was committing to do so when it sought to take the
depositions of departing students, because the depositions
served only to preserve their testimony for trial if there were
atrial and the students did not return.

Finally, it has been suggested that Hayes's Massiah

rights were engaged because counsel was appointed for him
when his retained counsel stepped aside. The argument is that
the Criminal Justice Act (like Rule 15) contempl ates that rep-
resentation be provided for persons who are charged or who
are entitled to appointment of counsel under the Sixth
Amendment and that, because counsel was appointed for
Hayes, hisright to counsel must have attached in order to
meet the CJA requirements. See 18 U.S.C.8 3006A. The
record does not indicate on what basis the magistrate judge
appointed counsel for Hayes, but that is of no moment
because, in any event, the argument begs the question. The
appointment of counsel does not create the right to counsel.
The Supreme Court's test for when the right to counsel
attaches focuses on the initiation of formal crimina charges;
the appointment of counsel does not, and indisputably cannot,
formally initiate crimina proceedings against anyone. Nor
does the appointment of counsel somehow establish that for-
mal charges have been initiated, if they have not been.7 Put




7 To hold otherwise in this case would not only be contrary to Burbine
and lllinoisv. Perkins, 496 U.S. at 299, where the Court held that the
Sixth Amendment right to counsel did not attach when an undercover
agent questioned defendant in his cell because "no charges had been filed
on the subject of the interrogation,” but would put us in conflict with the
Eighth Circuit, which considered a similar conundrum in United Statesv.
Ingle, 157 F.3d 1147 (8th Cir. 1998). There, Ingle was being taken from
one prison facility to another for interrogation and possible testimony
before the grand jury when he was engaged in conversation by other
inmates who were acting as government informants and were wired. Ingle
made tape-recorded admissions. As the Eighth Circuit explained:

Given the purposes for which Ingle had consented to be brought
to Fort Smith -- custodial interrogation and possible testimony
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differently, the Sixth Amendment right to counsel does not
itself turn on whether atarget has counsel. Indeed, we held
the opposite in Kenny with respect to retained counsel, and it
cannot make a difference of constitutional magnitude that
counsel is appointed instead of retained. Moreover, there are
many different reasons counsel might be appointed, some of
which are not constitutionally compelled, cf. United Statesv.
Larkin, 978 F.2d 964, 969 70 (7th Cir. 1992) (urging appoint-
ment of counsel for suspects during pre-indictment line ups,
"notwithstanding the absence of constitutional compulsion™),
and some of which involve constitutional rights other than the
Sixth Amendment right to counsel. For example, in light of
the Fifth Amendment's prohibition against compelled self-
incrimination, counsd is often appointed for purposes of
advising atarget who has been called before agrand jury, see,
ed., Indle, 157 F.3d at 1151, despite the fact that grand jury

before the grand jury -- appointed counsel was needed to protect
the Fifth Amendment ban on compelled self-incrimination. But
neither custodial interrogation nor a grand jury appearance trig-
gers the Sixth Amendment right to counsel absent the initiation
of formal charges, even if the target of those investigative actions
is represented by counseal. Nor do such formal investigative
actions preclude government investigators from thereafter using
informants and undercover agentsto elicit incriminating admis-
sions from the suspect.

The existence of a suspect's attorney-client relationship does



not, by itself, trigger the Sixth Amendment right to counsdl. In
this case, neither the fact that counsel was appointed for Ingle nor
the standard form of appointment order used by the court estab-
lishes that the murder investigation had proceeded to the point
where the Sixth Amendment right to counsel must attach because
"the government has committed itself to prosecute, and . . .
defendant finds himself faced with the prosecutoria forces of
organized society, and immersed in the intricacies of substantive
and procedural criminal law." Accordingly, the district court cor-
rectly concluded that the tape-recorded conversation did not vio-
late Ingle's Sixth Amendment right to counsel.

Id. at 1151-52 (citations omitted) (alteration in original).
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investigation does not trigger the Sixth Amendment right to
counsdl, seeid.; In re Grand Jury Investigation, 182 F.3d 668,
671 (9th Cir. 1999) ("The Sixth Amendment is. . . inapplica
ble to agrand jury witness, because he has not yet become an
“accused.' ). Hayes was in this very position; he was the tar-
get of agrand jury investigation during the time in question,
but had not yet been the subject of aformal charge, prelimi-
nary hearing, indictment, information or arraignment. Under
these circumstances, the Sixth Amendment right to counsel
did not apply.

In sum, the Supreme Court, this court, and every other cir-
cuit to consider a similar issue has adhered to the rule that
adversary judicia proceedings are initiated "by way of formal
charge, preliminary hearing, indictment, information, or
arraignment.” Thisisaclean and clear rule that is easy
enough to follow: Initiating any of these specific proceedings
"marks the commencement of the “criminal prosecutions' to
which alone the explicit guarantees of the Sixth Amendment
are applicable.” Kirby, 406 U.S. at 690. We are |oath to
engraft some new, pre-indictment proceeding onto the rule,
thereby making it no longer clean and clear -- and outside the
clear boundaries the Supreme Court has established.

This said, we can't help being somewhat queasy because it
looks like the government is trying to have its cake and eat it
too -- on the one hand seeking the court's authority to take
depositions that the Federal Rules of Criminal Procedure con-
template are available only after formal charges have been
brought, but on the other hand, setting out to tape atarget's



incriminating statements which it can only do if formal

charges have not been brought. However, it seems clear this
isnot a Massiah problem. While it may present some other
kind of problem, no other theory has been advanced. 8 We sm-

8 We express no opinion on the issue, but note that in declining to stretch
the Sixth Amendment to pre-indictment identification proceduresin Kirby,
406 U.S. at 691, the Supreme Court suggested that when a person has not
been formally charged with a crimina offense, pregjudicia procedures may
nevertheless in some circumstances run afoul of the Due Process Clause
of the Fifth and Fourteenth Amendments.
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ply hold that the Sixth Amendment right upon which Hayes
seeks reversal did not attach before criminal proceedings were
formally instituted against him, in his case when an indict-
ment was returned.

Alternatively, Hayes maintains that the recording ran afoul

of hisrights under Mirandav. Arizona, 384 U.S. 436 (1966).
This cannot be so, as Hayes voluntarily met K outchesfahani
at a coffee house. It was a non-custodial encounter, to which
Miranda does not apply. Seeid. at 444; see dso McNeil v.
Wisconsin, 501 U.S. 171, 177-81 (1991).

CONCLUSION

Seeking and obtaining a court order for pre-indictment wit-
ness depositions did not initiate "adversary judicial
proceedings--whether by way of formal charge, preliminary
hearing, indictment, information, or arraignment " against
Hayes. Nor does it matter that he had appointed counsel. As
the touchstone of Sixth Amendment analysis under Massiah,
Gouveia, and Moran is the bringing of formal charges, and
none had been brought against Hayes at the time his conversa-
tion with Koutchesfahani was surreptitioudly taped, his Mas-
sah rights were not implicated and the Sixth Amendment
right to counsel was not violated by introduction of his state-
ments at trial.

AFFIRMED.




REINHARDT, Circuit Judge, with whom Chief Judge HUG
and Circuit Judges GRABER and W. FLETCHER join, dis-
senting:

The mgority confesses to being "somewhat queasy " about
today's decision, and rightly so: no case, until today, has sug-
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gested that the government may conduct videotaped deposi-
tions of key prosecution witnesses for use as substantive
evidence at tria while simultaneoudy éliciting incriminating
statements from a defendant outside his counsel's presence.
The mgjority insists that its "clean and clear rul€" -- that "ad-
versary judicia proceedings’ may be initiated only "by way
of formal charge, preliminary hearing, indictment, informa-
tion, or arraignment” -- is both compelled by Supreme Court
precedent and consistent with "every other circuit to consider
asimilar issue." Mg. op. at 14367. But no Supreme Court
case, and none of the lower court decisions cited by the
majority, even remotely envisioned the circumstances that we
are faced with in this case, where, rightly or wrongly, "the
trial had begun -- and prosecution witnesseg had been] cal-
led to the stand -- prior to the indictment ." United Statesv.
Hayes, 190 F.3d 939, 948 (9th Cir. 1999) (Silverman, J., dis-
senting), reh'g en banc granted, opinion vacated, 201 F.3d
1255 (9th Cir. 2000) (emphasis added). Because the judicial
authorization of the videotaped depositions in this case consti-
tuted the commencement of "adversary judicial proceedings’
in any meaningful sense of those words, | would hold that
Hayes's right to counsel had attached by the time the govern-
ment dispatched its undercover agent to extract his recorded
confessions on May 5, 1996. Accordingly, | would reverse
Hayes's conviction and sentence as unlawfully obtained in
violation of Massiah v. United States, 377 U.S. 201 (1964).

The Supreme Court has held repeatedly that "once adver-
sary proceedings have commenced against an individual, he
has aright to legal representation when the government inter-
rogates him." Brewer v. Williams, 430 U.S. 387, 401 (1977);
see aso United Statesv. Henry, 447 U.S. 264 (1980); Mas-
sah, 377 U.S. 201. "Adversary proceedings " typically com-
mence "by way of formal charge, preliminary hearing,
indictment, information, or arraignment.” Brewer, 430 U.S. at




387. However, "this was not the typical case. " Hayes, 190
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F.3d at 948 (Silverman, J., dissenting). In this case, the gov-
ernment took the extraordinary step of initiating adversary
judicia proceedings -- in the form of judicially authorized
videotaped depositions preserved for use as substantive evi-
dence at Hayesstrial -- prior to Hayess formal indictment.
In short, the adversary proceedings had begun.

Rule 15 of the Federal Rules of Criminal Procedure permits
either "party” in acriminal case, in "exceptiona circum-
stances' and "in the interest of justice,” to take and preserve
testimony by deposition for use as substantive evidence at
trial. Fed. R. Crim. P. 15(a). The rule specifies that "the scope
and manner of examination and cross-examination shall be
such aswould be alowed in the trial itsalf,” and it refers
throughout to the "defendant” and the "case.” Id. at (a) and
(d). The government concedes that Rule 15 plainly contem-
plates a post-indictment occurrence at which the defendant's
right to counsel has indisputably attached, and that seems cor-
rect because, prior to indictment, there is no "defendant,”
"case," or even "party." In Hayes's case, however, at the gov-
ernment's request and for the government's convenience, the
depositions were conducted prior to hisformal indictment. In
the majority's view, the fact that the depositions were ordered
and conducted prior to Hayes's indictment is wholly disposi-
tive of the Sixth Amendment question, because "the govern-
ment remained an investigator rather than a prosecutor.” Mgj.
op. a 14363. However, this analysisis inconsistent with what
actually happened in Hayes's case and with the text and pur-
pose of Rule 15.1

1 The organizational structure of the Federal Rules of Criminal Proce-
dure suggests that Rule 15 does not contemplate pre-indictment deposi-
tions. The rules are organized chronologically, beginning with the rule that
describes a complaint. See Fed. R. Crim. P. 3. The rules then follow atime
line from that point through the arrest or summons on complaint, initial
appearance, indictment, arraignment, pre-trial procedures, trial, and judg-
ment. Rule 15 islocated in the section entitled" Arraignment,” which fol-
lows directly the section of the rules governing”Indictment and
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As Judge Silverman recognized in his dissenting opinion,
unlike civil depositions, Rule 15 depositions are not taken for



discovery or investigatory purposes but "for the unabashed
purpose of preserving testimony for use against[a defendant]
at trial." Hayes, 190 F.3d at 948 (Silverman, J., dissenting);
see dso Moore's Federal Practice § 615.02[1] (3d ed. 1999)
("Unlike depositions taken in civil litigation, criminal deposi-
tions are intended to preserve testimony . . . and are not meant
as discovery devices."); United States v. Cutler, 806 F.2d 933,
936 (9th Cir. 1986) (same); United Statesv. Drogoul, 1 F.3d
1546, 1551 (11th Cir. 1993) (same). That is precisely what
occurred here. It is not surprising that only one week after
Hayes's indictment was returned, the government filed a
"Motion to Admit Deposition Testimony of Materia Witness
at Tria." The mgjority's assertion that the government
remained an "investigator" rather than a prosecutor during the
taking of the depositionsis ssimply incorrect. Rule 15 deposi-
tions are fully useable as substantive evidence at tria, and
nothing prevents the government from obtaining a conviction
on the basis of Rule 15 depositions alone. 2 In fact, the Third
Circuit has characterized Rule 15 depositions as a'critical
stage of the prosecution” during which due processrights are
implicated. United States v. Gifford, 892 F.2d 263, 265 (3d
Cir. 1989).

Information.” (Within the "Arraignment” section, Rule 15 follows rules
concerning joinder of indictments for trial.) Accordingly, the structure of
the rules indicates that depositions under Rule 15 are intended to take
place after a defendant has been indicted and thus underscores the adver-
sarial nature of the Rule 15 proceedings.

2 The majority's assertion that"adversary judicia proceedings had been
initiated against the witnesses,”" but that "none had been initiated against
Hayes," mg. op. at 14364, is puzzling, to say the least. The witnesses
deposition testimony was preserved for use against the targets of the
investigation, not for use against the witnesses themselves. Rule 15 depo-
sitions are designed and authorized as a substitute for live trial testimony
against the defendant. They have no other purpose.
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Because Rule 15 depositions literally become a part of the
defendant's trial from the moment they are taken, defense
counsel's presence during the taking of the depositions is not
adiscretionary courtesy but a constitutional necessity. The
magistrate understood as much when he appointed counsel to
represent Hayes following his order granting the govern-
ment's motion to depose material witnesses. The majority
appears to suggest that Hayes's only entitlement to appointed



counsel for the Rule 15 depositions derived from the Criminal
Justice System Act, and not from the Constitution. See mg.
op. at 14365 (citing 18 U.S.C. 8 3006A). But that cannot be
so. If it were, then the government, without violating the Sixth
Amendment, could have deposed the materia witnesses and
convicted Hayes on the basis of their deposition testimony
alone, even if Hayes had been unrepresented by counsel at the
depositions.

The cases upon which the mgjority chiefly relies as support
for its allegiance to a"bright-line rule" cannot control the res-
olution of this case, because the depositions at issue here are
atogether unlike any of the pre-indictment events that the
Supreme Court has been called upon to consider. Although
the Court has declined invitations to extend the Sixth Amend-
ment right to counsel to pre-indictment events such as police-
station identifications, see Kirby v. lllinois, 406 U.S. 682
(21972) (plurality opinion); prison administrative detention,
see United States v. Gouveia, 467 U.S. 180 (1984); and the
faillure by police to inform a suspect of his attorney's efforts
to contact him, Moran v. Burbine, 475 U.S. 412 (1986), in no
case has the Court considered the constitutional consequences
of anything resembling the court-ordered, pre-indictment tak-
ing and preserving of actual trial testimony. Moreover, the
factors that the Court has examined in determining which pre-
trial events mark the initiation of adversary judicia proceed-
ings point strongly towards the attachment of the right to
counsel in this case. The Court has explained that the "right
to counsel exists to protect the accused during trial -type con-
frontations with the prosecutor.” Gouveia, 467 U.S. at 190
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(emphasis added). In extending the right to counsel to certain
“critical" pretrial proceedings, the "test utilized by the Court
has called for examination of the event in order to determine
whether the accused required aid in coping with legal prob-
lems or assistance in meeting his adversary." United Statesv.
Ash, 413 U.S. 300, 313 (1973). The Court has acknowledged
the significance of the "changing patterns of criminal proce-
dure and investigation that have tended to generate pretrial
events that might appropriately be considered parts of the tria
itself.” 1d. at 310. None of those pretrial events has been more
apart of thetria itself than a material witness deposition,
which is produced before the jury during trial as substantive
witness testimony.




The red difficulty that this case presentsis that a procedure
for taking tria testimony by deposition in exceptional circum-
stances, plainly designed for use after indictment, was used
before indictment pursuant to the government's request and
the magistrate's order. This anomaly raises the question
whether the possible impropriety of the magistrate's order
might in some way affect the Sixth Amendment implications
of the government's actions in this case. First, | should note
that, in light of the text and purpose of Rule 15, it is extremely
doubtful that its drafters meant to authorize the taking of
material witness depositions before indictment. However, the
legality of the taking of the depositions was neither chal-
lenged below nor raised on this appea and, in my view, we
should not decide that issue nostra sponte, in part because the
result would be the same whether or not pre-indictment depo-
sitions are permitted under the rule.

If the government's conduct in obtai ning authorization for
pre-indictment depositions was unusua but not unlawful --
that is, even if the Rules of Criminal Procedure do not pro-
hibit the taking of pre-indictment depositions for use as sub-
stantive evidence against targets of ongoing investigations --
then | have no difficulty concluding that, because the deposi-
tions are manifestly "adversary judicia proceedings,” the
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Sixth Amendment right to counsel must attach regardless of
when they are conducted. Once materia witness depositions
have been ordered, the target or defendant "finds himself
faced with the prosecutorial forces of organized society, and
immersed in the intricacies of substantive and procedural
law." Gouvela, 467 U.S. at 189. The government may not cir-
cumvent the Sixth Amendment's protections merely by elect-
ing to conduct material witness depositions before, rather than
after, indictment.

If, however, pre-indictment material witness depositions

are not authorized under Rule 15, and the magistrate's order
in this case was improper, it could be argued that the deposi-
tions were of no legal effect whatsoever and therefore did not
trigger Hayes's right to counsel. The majority suggests as
much in afootnote, equating the prematurely ordered Rule 15
depositions in this case with the dismissed felony complaint
that formed the basis of an unsuccessful Massiah clamina
prior Ninth Circuit case. See mgj. op. at 14363 n.6 (citing



United States v. DeVaughn, 541 F.2d 808 (9th Cir. 1976) (per
curiam)). In DeVaughn, the government filed, then dismissed,
afelony complaint against the defendant in the same month.
Some time later, the government enlisted an undercover agent
to record the defendant’s incriminating statements and intro-
duced those statements in a subsequent prosecution. We prop-
erly rgjected the defendant's Massiah claim, because no
adversary judicia proceedings of any kind were in effect
against the defendant at the time the recordings were
obtained. Seeid. at 810.

Here, precisely the opposite is true. Whether authorized or
not, material witness depositions were ordered, and they were
taken. Although, in the end, the depositions were not used at
Hayesstrial, the government certainly could have used them
had it so chosen and had Hayes failed properly to object. Such
use, without objection, is far from implausible, as each side
might well find something helpful in a particular deposition
and each might reasonably conclude that, on balance, the ben-
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efit that it derived from the introduction of that particular
deposition into evidence outweighed whatever detriment
might result. In such a case, we might conceivably decide to
correct the trial court's plain error in admitting the improper
deposition testimony, but we might also conclude that the
error, if any, was harmless. Or, asis most likely, we might
decide (as | believe we should decide here) that we would not
raise the issue on our own and resolve an important question
that the parties did not wish us to consider. It therefore would
be incorrect to characterize prematurely conducted deposi-
tions as having "no legal effect"; they could well become a
part of adefendant'stria. To put it differently, the pre-
indictment depositions in Hayes's case may well have been
voidable, but they were not void. The violation of Rule 15 did
not, by itself, nullify the deposition proceedings.

In short, what practical use will ultimately be made of pre-
indictment depositions may depend on what transpires when
they are taken. Surely, whether constitutional rights attach as
aresult of the commencement of the adversary process cannot
depend on the possibility that the information obtained
through that particular aspect of the process may turn out not
to be admitted, or even admissible, at trial. The question that
we must resolve is not whether the depositions themselves, if



objected to, could have been introduced at Hayess trial, but
whether the premature initiation of adversary judicia pro-
ceedings triggered Hayes's right to counsel under the Sixth
Amendment. In my view, whether the deposition procedure
employed in this case was proper or not, once the federal
court invoked its power and authority to initiate the taking of
evidentiary testimony for substantive use against Hayes at
trial, adversary judicia proceedings had been commenced and
Hayes's right to counsdl attached.3

3 Consistent with DeVaughn, the case on which the mgority relies, had
the order for depositions been withdrawn or overruled before indictment,
the defendant's Sixth Amendment rights would have lapsed -- i.e., not
attached with respect to future events -- until some form of adversary pro-
ceedings were reinstituted.
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Finally, it bears mention that the majority's contention that
"[o]ther circuits are in accord” with today's holding is both
mideading and inaccurate. See Mg. Op. at 14361 and n.4
(collecting cases). First, in no case cited by the majority has
acourt considered the Sixth Amendment consequences of a
pre-indictment judicial proceeding that preserves testimony
for substantive use at trial against atarget of an ongoing
investigation -- in short, that commences the adversary pro-
cess. Second, some of the cases cited by the majority actually
reject the majority's "clean and clear rule" that the right to
counsel can attach solely "by way of formal charge, prelimi-
nary hearing, indictment, information, or arraignment." Maj.
op. at 14367; see Robertsv. Maine, 48 F.3d 1287, 1291 (1st
Cir. 1995) ("We recognize the possibility that the right to
counsel might conceivably attach before any formal charges
are made, or before an indictment or arraignment, in circum-
stances where the government had crossed the constitutionally
significant divide from factfinder to adversary.") (citations
omitted) (emphasis added); United States ex rel. Hall v. Lane,
804 F.2d 79, 82 (7th Cir. 1986) ("This circuit has carefully
left open the question of whether a party in police custody
may ever have a Sixth Amendment right to counsel at aline-
up held prior to the initiation of formal adversary judicial
proceedings. . . ."). Moreover, we ourselves have stated pre-
vioudy that the " Sixth Amendment can apply when the gov-
ernment's conduct occurs pre-indictment.” In re Grand Jury
Proceedings (Goodman), 33 F.3d 1060, 1062 (9th Cir. 1994).
The majority properly may claim to have smplicity on its




side, but it can make no such claim regarding precedent -- or
the Constitution.

In the case before us, the maority's mechanical and for-
malistic approach is simply inadequate to evaluate, let alone
preserve, the constitutional values at stake. True, the majori-
ty's "clean and clear rule” will vindicate defendants Sixth
Amendment rightsin ordinary cases. But thisis not an ordi-
nary case. Here, because the government took the highly
unusual step of setting in motion Hayess trial before bother-
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ing to indict him, the majority's rule, with itsinflexible barrier
to the invocation of Sixth Amendment rights, falls short of
what the Constitution demands. The plain fact is that Hayes's
right to counsel attached when the magistrate ordered the tak-
ing of material witness depositions. As aresult, the govern-
ment violated Hayes's Sixth Amendment rights when it sent
its agent to elicit and record his incriminating statements on
May 5, 1996.

Neither the government nor the majority disputes Hayes's
clam that, if hisright to counsel did attach by way of the Rule
15 deposition order, the undercover recordings were obtained
unlawfully. That is because, once it is understood that adver-
sary judicia proceedings were in fact initiated against Hayes,
"this case falls squarely within the prohibitions of Massiah.”
Hayes, 190 F.3d at 948 (Silverman, J., dissenting). In Mas-
siah, the Supreme Court reversed the petitioner's conviction
and suppressed his incriminating statements to a cooperating
witness because they had been "deliberately elicited” by the
government after adversary proceedings had been commenced
and in the absence of his counsel. Massiah, 377 U.S. at 206.
The Court has reaffirmed Massiah's prohibition in subsequent
cases. See Brewer, 430 U.S. 387; Henry , 447 U.S. 254.

In this case, Sam Koutchesfahani, the government's coop-
erating witness, initiated the May 5 encounter with Hayes. He
wore arecording device at the government's behest. Through-
out the conversation, Koutchesfahani questioned Hayes about
how he intended to respond to the government's evidence
against him. In fact, Hayes's encounter with Koutchesfahani
was nearly identical to the encounter that formed the basis of



the Massiah case itsalf.

Because Hayes's incriminating statements to Koutchesfa-
hani were obtained in clear violation of the Massiah rule, they
should have been suppressed.
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1.

Hayes's conviction and sentence must be reversed unless

the government can establish beyond a reasonable doubt that
the Massiah violation was harmless. See Chapman v. Califor-
nia, 386 U.S. 18 (1967). The government's case depended in
large part on the testimony of witnesses who had received
either immunity from prosecution or promises that the gov-
ernment would recommend sentencing reductions in exchange
for their cooperation. Aware of the credibility problems of its
central witnesses, the government placed great reliance on
Hayes's own recorded statements. The government played the
undercover recording in its entirety to the jury and devoted
much of its closing statement and rebuttal to arguing for
Hayes's guilt based on his taped statements, asking the jurors,
for example: "Does that sound like somebody wha's inno-
cent?. ... Doesthat sound like an innocent man? That
sounds like a man who's trying to cover up his crime. Then

he admits on the tape that he took the money."

Multiple references to the undercover recordings during
closing would have carried particular force, as they were
among the final statements made to the jurors before delibera-
tion. Moreover, because the defendant's statements'come
from the actor himself, the most knowledgeable and unim-
peachable source of information about his past conduct,” they
constitute "the most probative and damaging evidence that
can be used against him." Arizonav. Fulminante, 499 U.S.
279, 296 (1991) (citation and internal quotation marks omit-
ted). In these circumstances, it is"impossibleto say . . .
beyond a reasonable doubt” that admission of Hayes's state-
ments was harmless. Id. at 302. Therefore, Hayes's conviction
and sentence must be reversed.

V.

Today's holding adheres to a convenient formalism that is
incapable of accommodating the highly unusua circum-
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stances of this case. The mgjority's insistence on a bright-line
rule, without exception, not only works an injustice against
Hayes, but may prevent this court from responding appropri-
ately to some as-yet-unforeseen pre-indictment event with
even more disturbing Sixth Amendment implications.
Because | believe that the government's use of an undercover
agent to subvert Hayes's Sixth Amendment right to counsel
resulted in a conviction that was unconstitutionally obtained,
| respectfully dissent.4

4 Because we must first reach the sufficiency-of-the-evidence question,
| concur with the majority's decision on that point. | do not, however,
reach any other issue not discussed in this dissent.
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